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L
o
A
g UC-wide review is underway of a proposed revision to UC Whistleblower Protection
o
amendment
of APM 190, Appendix A.

Davis Division Academic Senate
Request for Consultation Responses

Policy and

Council of School & College Faculty Chairs (LS: SOC SCI)
April 7, 2014 5:59 PM
This was discussed at today's meeting of the L&S Executive Committee, and we feel no need to
comment on it. We assume that the university's attorneys have been all over this proposal already.
We are completely in favor of treating whistleblowers efficiently and fairly.

Elections, Rules & Jurisdiction
May 19, 2014 1:09 PM
Response continued on next page.

May 19, 2014

Bruno Nachtergaele, Chair
Davis Division of the Academic Senate
Re: APM 190 - Whistleblower Protection Policy Revision
Dear Chair Nachtergaele,
The Whistleblower Protection Policy describes a process for investigating and taking action on
claims of retaliation for whistleblowing. The policy is mostly directed to dealing with retaliation
claims; the separate Whistleblower Policy, which we are not asked to review, covers the actual
inquiry into whether the whistleblowing was justified.
In short, the Whistleblower Protection Policy provides that if someone makes a timely claim of
retaliation, the complaint will be investigated and the results of the investigation forwarded to the
Chancellor for action. Although the policy is not altogether clear, it appears that the action may
include both giving the whistleblower a remedy for the retaliation, such as reinstatement in a job,
and punishing the person who retaliated. The process is to be completed in 18 months, as
required by a state statute enacted in 2011.
We have reviewed the proposed Whistleblower Protection Policy. We have identified a number
of issues and divided them into substantive concerns, questions, and drafting issues, as follows.
1. Substantive Concerns
III.D1-2. Timeframes. A complaint must be brought within 12 months of the alleged
retaliation. But the complainant has a reasonable time to cure a complaint that is
deficient because it lacks a sworn statement or doesn’t contain the required allegations.
It is not clear how this cure period interacts with the 12-month rule: Does the filing of a
deficient complaint on Day 364 count if the complaint is deficient but the deficiencies are
cured in a reasonable time that is after Day 365?
Relatedly, it seems that the time frame for notification of the accused employee (III.D.2)
should be specified, even if it is just a “reasonable time.” That does not appear to be
specified.
III.D.4: Accused Employee’s Right to Review Documents. Although the accused
employee has the right to respond in writing to the complaint, the accused employee
apparently is allowed to see only the complaint and not the documents on which the
investigator proposes to rely in making factual findings. In civil litigation, a defendant is
entitled to see and respond to the plaintiff’s evidence. Although internal investigations
may employ more streamlined processes and although part of the point of this revision is
to streamline the process, it still seems strange that the accused does not see the
evidence against him/her. There may be valid reasons (confidentiality) not to allow the
accused to see certain evidence, but those can be handled separately.

III.E. Burdens of Proof. There are two concerns here. The first is that the
discussion is unclear. The provision states that if certain conditions are met, the
complainant shall have “a complete affirmative defense to the Adverse Personnel
Action that was the subject of the complaint.” It is not clear that the term
“affirmative defense” applies to all, or even most, adverse personnel actions. If
you’re accused of murder, and you prove an affirmative defense such as selfdefense, you’re found not guilty. I am not aware that most adverse personnel
actions arise from litigated proceedings where your accuser has to prove a case
against you. You can simply not be hired because someone else is better
qualified. There is no proceeding where a tribunal hears a case against you and
decides not to hire you only if that case is made. There is no need to prove a case
against you to deny you tenure, so the concept of an “affirmative defense” doesn’t
seem to make sense. Moreover, with exceptions for newly discovered evidence
and the like, affirmative defenses typically are raised before the conclusion of the
proceeding and certainly before the sanction is completed. If you’ve already
served your sentence, finding out that you have an affirmative defense doesn’t do
you any good unless it is coupled with some other right to relief. In situations
covered by the personnel policy, the adverse personnel action has already
happened so something beyond an “affirmative defense” is needed to correct the
problem.
Second, the complainant bears the initial burden of proof but the evidence is
assembled in an investigation that the complainant does not control. In civil
litigation, the plaintiff bears the burden of proof and has the right to investigate
his/her claim through the discovery process. In criminal litigation, the state bears
the burden of proof and conducts the investigation. It seems that at a minimum,
the policy should expressly advise the complainant to make sure the complaint
references any evidence that s/he wants the investigator to consider.
2. Questions
a. Just what are the boundaries of “this policy”? Part I states that “complaints alleging
interference with an employee’s right to make a Protected Disclosure” will be dealt
under the Whistleblower Policy rather than this policy. But Part III.A (“Purpose of
Policy”) states that a university employee may not interfere with an employee’s right
to make a protected disclosure. As a result, is not entirely clear what the references
to “this policy” throughout the document cover. E.g., Part III.F, providing that the
Chancellor may provide relief for violations of “this policy” as appropriate.
Relatedly, it’s plausible that retaliation could also be interference: I’m retaliating
against you to keep you from making any more embarrassing disclosures. In that
case, it would not be clear whether the WPP or the WP would apply.
b. How are issues that may span multiple campuses or multiple Chancellors handled?
(III.B.5)
c. Section II. Definitions. Should failure to promote be an example of an Adverse
Personnel Action
d. III.D.4. “The investigator” is supposed to conduct the investigation. How does this
interact with the concept of the “Investigations Workgroup”?

e. III.J. (Reporting Requirements). Annual reporting is eliminated. The reporting
requirement is now very open-ended. It is not clear why this change is justified,
beyond providing flexibility.
f.

In the same section, should there be a deadline for adoption of local procedures?

3. Drafting Issues
a. I. Policy Summary. Isn’t this process available to employees (or applicants) who
“allege” or “believe” that they have been subjected to retaliation. The document
currently reads that the process is available to employees who “have” been
subjected to retaliation.
b. Certain capitalized terms are not included in the “Definitions” section. These
include “LDO”, “RCO,” “Investigations Workgroup” (III.B.6), “Evidentiary
Standards” (III.E)
c. III.D.4.c: Duty to cooperate. The policy states that witnesses have a “duty to
cooperate” with the investigation. It seems unlikely that the University can
impose a duty on people who are not employees (or possibly contractors).
Should the statement be clarified to the reflect this? Also, no consequences are
mentioned for failure to cooperate.
d. III.G: “in” the Academic Senate vs. “a member of” the Academic Senate.
e. Heading numbering of document appears to be off.

Sincerely,

David Rocke, Chair
Committee on Elections, Rules and Jurisdiction

Faculty Welfare
April 21, 2014 5:18 PM
The Faculty Welfare Commitee has no substantial comments.

Graduate Council
March 6, 2014 8:41 AM
No response at this time.

